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United States 


Circuit Court of Appeals 


FOR THE NINTH CIRCUIT. 


William B. Edwards and Robert 
L. Culpepper, 
Plaintiffs in Error, 
US. 
The United States of America, 
Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR. 


I. STATEMENT OF THE CASE. 

The statement of the case contained in the brief for 
plaintiffs in error, on pages 3 and 4, is substantially 
correct. It will be seen from that statement that the 
only errors assigned are (1) the refusal to give plain- 
tiff’s requested instruction [Tr. pp. 51-2, 91], and (2) 
the giving by the court of the instruction as shown in 
the transcript, pages 50, 92, and (3) the error of the 
court in giving the instruction shown in the transcript, 
Pages 51, 03. 

It will further be seen from the statement of the 
case and from the brief of plaintiffs in error that the 
only question raised by these assignments of error is 
as follows: 
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Section 2 of the Act of May 14, 1880 (21 Stats. 
140), provides as follows: 


“Sec. 2. In all cases where any person has con- 
tested, paid the land office fees, and procured the 
cancellation of any pre-emption, homestead, or 
timber culture entry, he shall be notified by the 
register of the land office of the district in which 
such land is situated of such cancellation and shall 
be allowed thirty days from date of such notice to 
enter said lands.” 


By the Act of June 17, 1902, called the “Reclamation 
Act” (32 Stats. 388), Congress gave to the Secretary 
of the Interior power to withdraw from public entry 
lands required for irrigation work contemplated under 
the provisions of the act, and to restore to public entry 
anv of the lands so withdrawn when in his judgment 
such lands are not required for the purposes of the act; 
and the Secretary of the Interior is also authorized at 
or immediately prior to the time of beginning surveys 
for any contemplated irrigation work, to withdraw 
from entry, except under the Homestead Laws, any 
public lands believed to be susceptible of irrigation 
from said work. 

Now, if a person contested, paid the land office fees, 
and procured the cancellation of any pre-emption, 
homestead or timber culture entry and was notified 
by the register of the land office of the district in 
which said land was situated of said cancellation, 
he would be allowed by the Act of May 14, 1880 
(12 Stats. 140), the preference right of thirty days 
from the date of said notice to enter said land. Bui 
if, at the time he institated his contest and atwine 
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time he won his contest and was notified that the per- 
son’s entry against whom he contested had been can- 
celed, the lands had been withdrawn from entry by 
mie Secretary of the Interior acting under the au- 
miority of the Reclamation Act of June 17, woo2 (32 
Stats. 388), thus making it impossible for the success- 
ful contestant to exercise his preference right as 
eranted him by the Act of May 14, 1880, within the 
thirty days as specified in said act, would he thereby 
lose the benefits of his contest or would his preference 
right be suspended until such time as the lands were 
reopened for entry, and would he have thirty days 
from the date on which the lands were thrown open 
to entry within which to exercise his preference right? 

The Secretary of the Interior has decided, in a num- 
ber of decisions which will be hereafter cited and 
quoted, that the preference right thus gained would be 
so suspended. Counsel for plaintiffs in error contend 
that the preference right would not be so suspended 
and that the decisions of the Secretary of the Interior 
to that effect are erroneous. 

‘It will be noted from the statement of facts | Diep: 
83] that J. M. Ocheltree received his preference right 
om septetiber 30, 190¢8> amd that Patrick HH. Bodkin 
received his preference right on the 19th day of April, 
I9io. [Tr. p. 84.] It will further be noted that the 
instructions given by the court to the jury [Tr. p. 8o], 
m which defendants allege error, do not touch upon 
the preference rights of said Ocheltree and Bodkin, 
the court simply instructing the jury that Ocheltree, 
by virtue of the allowance of his entry on June 1, 1912, 
by the United States Land Office, and the said Bodkin 
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by virtue of the allowance of his entry on June 1, 
1912, by the United States Land Office, thereby se- 
cured the right by the Constitution and laws of the 
United States to make settlement and residence upon 
the lands as described in the indictment, and to cultivate 
the same and in other respects comply with the public 
land laws of the United States relating to homesteads, 
so as to earn and procure title to said lands. These in- 
structions were given by the trial court undoubtedly 
with the view that the decisions of the Land Depart- 
ment granting to the said Ocheltree and Bodkin the 
right to enter the said lands as homesteads, could not 
be collaterally attacked in a criminal case. That 1s, 
that the court in the trial of a criminal case would not 
collaterally inquire into the grounds upon which a de- 
cision of the officers of the Land Department had been 
rendered. 

This, therefore, is the first contention by the defend- 
ant im error in support of the judgment of the trial 
COUNT. 


PoINts, AUTHORITIES AND ARGUMENT OF DEFENDANT 
IN ERRor. 


PROPOSITION No. I. 


A decision rendered by the officers of the Land De- 
partment upon a question of fact 1s undoubtedly con- 
clusive, and not subject to be reviewed hy the courts 
in absence of a showing that such decision was ren- 
dered in consequences of fraud or the entire lack of 
evidence, and can be attacked only in a court of equity 
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by a direct proceeding for that purpose and not by a 
collateral proceeding. 


This proposition is so firmly established in our law 


that it would seem hardly necessary to cite authorities 
in support of it. The following is a list of a few of the 
leading cases by the various courts of the United States 
upon this proposition: 


ieee? Nes ie, ho, In7, in the case Gf Ross v: 


Day, Mr. Justice Pitney says, in part, as follows: 


“In Whitcomb v. White, 214 U. S. 15, 16, this 
court, speaking by Mr. Justice Brewer, said: “The 
decision of the Land Department was not rested 
solely upon the fact that White’s formal applica- 
tion was filed a few hours before that of the 
trustee for the occupants of the townsite, but 
rather chiefly upon the priority of the former’s 
equitable rights. So far as such decision involves 
questions of fact it is conclusive upon the courts.’ 
(Johnson v. ‘Towsley, 13 Wall. 72, 86; Shepley v. 
Cowan, 91 U. 8. 330, 340; Marquez v. Frisbie, 
tor U. S. 473, 476; Quinby v. Conlan, 104 U. S. 
420, 4e>, 496; Burrennine y. C. Sie P., M. & 
Oman 5.921323. DeiGambrayy. Rogers, 
189 U. S. 119, 120.) And this rule is applied in 
cases where there is a mixed question of law and 
fact, unless the court is able to so separate the 
question as to see clearly what and where the mis- 
take of law is. As said by Mr. Justice Miller in 
Marquez v. Frisbie, supra (101 U. S. 473), p. 
476: “This means, and it is a sound principle, 
that where there is a mixed question of law and 
of fact, and the court cannot so separate it as to 
see clearly where the mistake of law is, the de- 
cision of the tribunal to which the law has con- 
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fided the matter is conclusive.’ And see Moore 
v. Robbins, 96 U. S. 530, 535; Gonzales v. French, 
mG4 dh. S. 385.” 


See also: 

Vartce v. Burbank, tet U. S. 514, 519; 

Lee v. Johnson, 116 U. S. 48; 

Gertgens v. @’Connor) 190m, 6. 87,2205 

Hartwell v. Havighorst, 196 U. S. 635; 

Potier ty. Elall) vee, Uo) 292 3 6e. 

Whitcomb v. White, 214 U. S. 15; 

Logan vy. Davis, 283 UW. 5S. 612, 623, and cases 
cited; 

Southern Development Co. v. Endersen, 200 
ed, 272, 278, 280, 281); 

Sullivan v. Damon, 202 Fed. 285; 

West v. Rutledge Timber Co., 210 Fed. 189. 


And see also: 
32 Cyc. 1020 (note 38 and cases cited there- 
under ). 


It is equally as well settled by the decisions that the 
courts cannot exercise any direct appellate jurisdiction 
over the rulings of the officers of the Land Depart- 
ment, nor can they reverse or correct such rulings in 
collateral proceedings between private parties, but the 
decisions of the Land Department are subject to re- 
view by the court to the extent that where the de- 
partment has fallen into error and denied to parties 
the rights to which they are entitled by the Constitu- 
tion or laws of the United States, the courts can, im a 
proper proceeding, interfere and refuse to give effect 
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to the action of the department, or set aside or correct 
its decisions as equity may require. But even this 
cannot be done until after the title has passed from the 
government. A decision of the T.and Department in 
a contest will be sustained by the courts unless there 
are clear and cogent reasons for overthrowing it and 
unless it appears that there has been a clear mis- 
application of the law to the facts, and even a court 
of equity will not inquire into any question of a mis- 
application of the law by the officers of the Land De- 
partment to a controverted question of fact before 
them unless the findings of fact and conclusions of 
such officers are set out fully in the pleadings of the 
complaining party. In other words, defendant in error 
contends that the following authorities absolutely hold 
that the courts will not collaterally attack a decision 
of the officers of the Land Department even on a ques- 
tion of law, and that the only method by which a de- 
cision of the officers of the Land Department can be 
attacked is by a direct attack in a court of equity, and 
that even then a court of equity is slow to correct the 
rulings of the Land Department: 


The Circuit Court of Appeals for the 8th Circuit in 
the case of King v. McAndrews et al., 111 Fed. 860, 
says as follows (quoting from p. 864 of the opinion) : 

“The remedy for an error of law in the action 
of the department regarding the title to land in- 
trusted to its disposition is by a direct proceeding 
by a bill in equity to correct it. James v. Iron 
Co., 46 €. C. AM 476, 107 Fed. 9o7, 600; Bogan 
vy. Mortgage Coy’ 62 Med. wo2, wos, raeC. C. A. 
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128, 130, 27 U. S, App. 346, 350; U. Sava \Vanema 
& St. P. R. Cogs67 edl qyswegs) 15cm ems 
96, 106, 32 UnS» App. 272, 288: U-S. v. Neogene 
ern Pac. R. Co., 5, Wed S64, &70, 37 1) ae 
290, 296; Cunningham v. Ashley, 14 How. 377, 
14 L. Ed. 462; Barnard v. Ashley, 18 How. 43, 
15 L. Ed. 285; Garland v. Wynn, zo How. 6, 15 
L. Ed. 801; Lytle v. Arkansas, 22 How. 193, 16 
L. Ed. 306; Lindsey v. Hawes, 2 Black 554, 562, 
17 L. Ed. 265; Johnson v. Towsley, 13 Wall. 72, 
85, 20 L. Ed. 485; Moore v. Robbins, 96 U. S&S. 
520, 538, 24 L. Ed. 846; Bermer v. Bemien nay 
U.S. 242, 13 Sup, Ct. 244) 37 LL, Bane es 

“These established principies have been restated 
and these authorities have been again cited be- 
cause they control the disposition of the case in 
hand, and hecause counsel for the defendants seem 
to be impressed with the view that every decision 
by the Land Department of the many grave and 
complicated issues which condition the rightful 
issue of a patent is a mere ministerial act, open 
to collateral attack for every error of law into 
which the officers of that department may fall, 
in every action at law in which the title under 
the patent is involved. 104 Fed. 432. Such is 
not the law. ‘The decisions of that department 
are judicial acts. The patents it issues are judg- 
ments of a quasi judicial tribunal. In cases within 
its jurisdiction they are presumptively right, and 
as impervious to collateral attack for errors of 
law or for mistakes of fact as the judgments of 
the courts, and all cases are within the jurisdiction 
of this department in which Congress has in- 
trusted to it the determination of the rights of 
the claimants, and the disposition of the land in 
accordance with its decision.” 
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Lieeseesc Ome mimons vy. US, 175 Fed. 514, the 
Circuit Court of the District of Oregon, in an opinion 
by Judge Wolverton, holds in part as follows: 


“It has become well settled that the Land De- 
partment, in passing upon matters of fact, within 
the scope of its jurisdiction to hear and deter- 
mine questions relating to the sale and disposal 
of the public lands, acts judicialiy, and that its 
findings and judgments become conclusive and 
binding, as the judgments and decrees of courts 
of general jurisdiction are conclusive and _ final, 
and are preclusive of the matters adjudicated in 
all other proceedings. I quote from Smelting 
Company v. Kemp, 104 U. S. 636, 640, 26 L. Ed. 
O75: 

“In that respect they (the officers of the Land 
Department) exercise a judicial function, and, 
therefore, it has been held in various instances by 
this court that their judgment as to matters of 
fact, properly determinable by them, is conclusive 
when brought to notice in a collateral proceeding. 
Their judgment in such cases is, like that of other 
special tribunals upon matters within their ex- 
clusive jurisdiction, unassailable except by a direct 
proceedings for its correction or annulment.’ 

“The doctrine is again affirmed in its fullest im- 
port, in Noble v. Union River Logging Railroad, 
ee Ue Os, 13 ope Ct. 27037 L. Ed. 123, 
where numerous authorities are cited in its sup- 
port. Now, if it be, as is alleged in the answer, 
that the adjudication of the Land Department in 
canceling the entries of Graham, Jones and Stein- 
hardt, proceeded upon the ground that they were 
obtained, not in good faith, but in fraud of the 
government, then the judgment of the department 
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is conclusive of the fact, and plaintiff cannot get 
behind it here. This proceeding is entirely col- 
lateral to the proceeding under which it was 
sought to acquire the title to these lands, and in 
which the entries were canceled, and hence the 
regularity of that proceeding cannot be questioned 
in a cause of this nature.” 


Also, in the case of James ef al. v. Germania Iron 
Company, the Circuit Court of Appeals, 8th Circuit, 
107 Fed. 597, in an opinion by Judge Sanborn, held: 

“The Land Department of the United States is 
a quasi judicial tribunal, invested with authority to 
hear and determine claims to the public land sub- 
ject to its disposition, and its decisions of the 
issues presented at such hearings are impervious 
to collateral attack and presumtively right. <A 
patent to land of the disposition of which the de- 
partment has jurisdiction, is both the judgment of 
that tribunal and a conveyance of the legal title 
to the lava. ‘9 Stats: 695, c. Tos Sees: Rev. 
Stats. s€@5s. 441, 452° U.S. % INitiona & St. P. 
R.'Co., G7 Fed. to#8* 22 UU. Se Aipp. 27a.” 


And also, in the case of King v. McAndrews et ai., 
i111 Fed. 860, the Circuit Court of Appeals for the 8th 
Circuit, through Judge Sanborn, said in part as fol- 
lows: 

“The Land Department of the United States, 
including in that term the Secretary of the In- 
terior, the commissioner of the general land office 
and their subordinate officers, constitutes a special 
tribunal vested with judicial power to hear and 
determine the claims of all parties to the public 
lands which it is authorized to dispose of and with 
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power to execute its judgments by conveyances to 
the parties entitled to them. 9 Stats. 395, c. 108, 
See, 2 Tapa c. 252nisecy 

“A patent of land within its jurisdiction issued 
by the Land Department is a judgment of that 
tribunal and a conveyance of legal title to the land 
to the patentee in execution of the judgment. 

“When such a patent to land within the juris- 
diction of the department is issued, it is, like the 
judgments of other judicial tribunals, impervious 
to collateral attack. * * * 

“But land which the department is vested with 
the power and charged with the duty to hear and 
decide the claims of applicants for, and to dispose 
of in accordance with its decision, is within its 
jurisdiction, and its patent of such land conveys 
the legal title to it, and is impervious to collateral 
attack, whether its decision is right or wrong. 
Minter v. Crommelin, 18 How. 87, 89, 15 L. Ed. 
279; 43. & v. Solaire, t02 VW. S. 378, ade, 26 L. 
Id. 167; Moore v. Robbins, 96 U. S. 530, 533, 24 
lL. Ed. 848; French v. Fyan, 93 U.S. 169, 172. 
23 l,. Ed. 812; Quinby v. Gonlan, 104 U. S. 420, 
26 L. Ed. 800; Refining Co. v. Kemp, 104 U. S. 
636, 645-647, 26 L. Ed. 875; Steel v. Refining Co., 
106 U.S. 447, 450, 452, 1 Sup. Ct. 389, 27 L. Ed. 
226; Lee v. Johnson, 116 U. S. 48, 49, 6 Sup. Ct. 
240, 29 L. Ed. 570; Heath v. Wallace, 138 U. S. 
573, 585, If Sup. St. 380, 34 L. Ed. 1063; 
Knight v. Association, 142 U. S. 161, 212, 12 Sup. 
Ct. 258, 35 L. Ed. 974; Noble v. Railroad Co., 
147 US. 7a ei: “Ct. 27i.agy Led. 123; 
Barden v. Railroad Co., 154 U. S. 288, 327, 14 
Sap. Ct. rego, 2038, 38 L. Ed. 992, toe1. In the 
case last cited the Supreme Court said: 
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“Tt is the established doctrine, expressed in 
numerous decisions of this court, that wherever 
Congress has provided for the disposition of any 
portion of the public lands, of a particular charac- 
ter, and authorizes the officers of the Land De- 
partment to issue a patent for such land, upon as- 
certainment of certain facts, that department has 
jurisdiction to inquire into and determine as to 
the existence of such facts and, in the absence of 
fraud, imposition, or mistake, its determination is 
conclusive against collateral attack.’ ” 


And the same holding was also made in the case of 
Howe et al. v. Parker et al., 190 Fed. 738. 


Mr. Justice Field, in the case of Quinby v. Conlan, 
nog U. S420, sayemin’ pant: 

“The laws of the United States prescribe with 
particularity the manner in which portions of the 
public domain may be acquired by settlers. They 
require personal settlement upon the lands desired 
and their inhabitation and improvement, and a 
declaration of the settler’s acts and purposes to be 
made in the proper office of the district, within a 
limited time after the public surveys have been ex- 
tended over the lands. By them a land depart- 
ment has been created to supervise all the various 
steps required for the acquisition of the title of 
the government. Its officers are required to re- 
ceive, consider, and pass upon the proofs fur- 
nished as to the alleged settlements upon the 
lands, and their improvement, when pre-emption 
rights are claimed, and, in case of conflicting 
claims to the same tract, to hear the contesting 
parties. The proofs offered in compliance with 
the law are to be presented, in the first instance, 
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to the officers of the district where the land is sit- 
uated, and from their decision an appeal lies to 
the Commissioner of the General Land Office, and 
from him to the Secretary of the Interior. For 
mere errors of judgment as to the weight of evi- 
dence on these subjects, by any of the subordinate 
officers, the only remedy is by an appeal to his 
superior of the department. The courts cannot 
exercise any direct appellate jurisdiction over the 
rulings of those officers or of their superior in the 
department in such matters, nor can they reverse 
or correct them in a collateral proceeding between 
private parties. 

“In this case the allegation that false and fraudu- 
lent representations, as to the settlement of the 
plaintiff, were made to the officers of the Land 
Department is negatived by the finding of the 
court. It would lead to endless litigation, and be 
fruitful of evil if a supervisory power were vested 
in the courts over the action of the numerous offi- 
cers of the Land Department, on mere questions 
of fact presented for their determination. It js 
only when those officers have misconstrued the 
Jaw applicable to the case, as established before 
the department, and thus have denied to parties 
rights which, upon a correct construction, would 
have been conceded to them, or where misrepre- 
sentations and fraud have been practiced, neces- 
sarily affecting their judgment, that the courts 
can, in a proper proceeding, interfere and refuse 
to give effect to their action. On this subject we 
have repeatedly and with emphasis expressed our 
opinion, and the matter should be deemed settled. 
Johnson v. Towsley, 13 Wall. 72; Shepley v. Co- 
wan, 91 U. 8. 330-340; Moore v. Robbins, 96 Id. 
530. 
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“And we may also add, in this connection, that 
the misconstruction of the law by the officers of 
the department, which will authorize the interfer- 
ence of the court, must be clearly manifest, and 
not alleged upon a possible finding of the facts 
from the evidence different from that reached by 
them. And where fraud and misrepresentations 
are relied upon as grounds of interference by the 
court, they should be stated with such fulness and 
particularity as to show that they must necessarily 
have affected the action of the officers of the de- 
partment. Mere general allegations of fraud and 
misrepresentations will not suffice. United States 
%! Pithereém, 02 (U.S, 272. 

“In the present case the respective claims of 
the parties to a pre-emptive right to the land in 
controversy, from their settlement and improve- 
ments, had been the subject of earnest contesta- 
tion before the officers of the Land Department, 
and a decision in favor of the plaintiff was finally 
rendered by the Secretary of the Interior. And 
the question whether the land in controversy had 
been so freed from its reservation under the Mex- 
ican grant as to be open to settlement and pre- 
emption depended upon matters disclosed by the 
record of proceedings in the Land Department, 
namely, that the public surveys had been extended 
over the land, and that other lands had been ap- 
propriated to the satisfaction of the grant.” 


Also, in the case of James v. Germania Iron Com=- 
pany, heretofore referred to, by the Circuit Court of 
Appeals for the 8th Circuit, 107 Fed. 597, it was held 
(quoting from the syllabus, paragraph 5): 


“The entry of public land under the laws of the 
United States, whether legal or illegal, segregates 
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it from the public domain and appropriates it to 
private use, and withdraws it from subsequent 
entry or acquisition until the prior entry is offi- 
cially canceled and removed.” 


‘ims As a diréct awtkority 1m Support of or areu- 
ment herein to the effect that the witnesses Ocheltree 
and Bodkin were acting in pursuance to a valid, ex- 
isting decision of the Secretary of the Interior and 
that the plaintiffs in error, Edwards and Culpepper, 
certainly could not resist that valid, existing decision 
with force and arms in attempting to prevent the entry 
of the witnesses Ocheltree and Bodkin under and by 
virtue of that decision and that in so doing the plain- 
tiffs in error, Edwards and Culpepper, were depriving 
the witnesses Ocheltree and Bodkin of rights guaran- 
teed to them under the Constitution and laws of the 
United States. 

That the Land Department has jurisdiction over the 
public land of the United States is, of course, unques- 
tioned, and the witnesses Ocheltree and Bodkin, in at- 
tempting to make entry upon the land in question, 
were, therefore, acting in pursuance to existing, valid 
decisions of the Land Department, and even though 
those decisions might have been erroneous, as they 
were rendered by a competent tribunal with jurisdic- 
tion, undoubtedly the witnesses Ocheltree and Bodkin 
had the right, under the Constitution and laws of the 
United States, to do all the things necessary to carry 
into effect those decisions, until such time as those 
decisions, if they were erroneous, were reversed by 
the courts in a proper direct proceeding. This being 
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true, the trial court was correct in refusing to give 
the requested instruction of plaintiffs in error ['Tr. p. 
78| and was likewise correct in giving the instructions 
[‘T'r. p. 80] to which plaintiffs in error took exception. 

The entire contention of plaintiffs in error and their 
entire brief is an effort on their part to have this court, 
in a collateral proceeding, determine the private con- 
test between the plaintiffs in error and the witnesses 
Ocheltree and Bodkin by reversing the decisions of 
the Land Department in those matters. In fact, the 
brief of seventy-seven pages is so plainly an attempt 
in that respect that counsel for plaintiffs in error, 
themselves, seek to apologize for the effort at the close 
of their brief on page 76, wherein they say: 

‘While we are not herein trying the private contests 
between the plaintiffs in error and Ocheltree and Bod- 
kin, as to which have superior rights to the lands in- 
volved, yet it is interesting, as well as helpful, in arriv- 
ing at a correct solution of the question herein, to view 
the exact situation as it was presented to the Land 
Department when it rejected the entries of Culpepper 
and Edwards, and denied their preference rights as 
settlers, on June I, 1912, at the same time giving va- 
lidity to the so-called preference rights of Ocheltree 
and Bodkin by receiving and accepting their entries.” 


The issues as presented by the brief of plaintiffs in 
error are certainly nothing else other than the deter- 
mination of the private interests between the plaintiffs 
in error and the witnesses Ocheltree and Bodkin and 
as said heretofore the witnesses Ocheltree and Bodkin 
were acting in pursuance to valid, existing decisions 
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of the Secretary of the Interior and the plaintiffs in 
error, Edwards and Culpepper, certainly could not re- 
sist those valid, existing decisions with force and arms 
and then try out the private interests of themselves 
and the witnesses Ocheltree and Bodkin in this case 
wherein the said plaintiffs in error, Edwards and Cul- 
pepper, are charged with depriving citizens of the 
United States of the rights guaranteed to them under 
the Constitution and laws of the United States. 

We believe this substantially answers the contention 
made by plaintiffs in error, and that there is, therefore, 
no error in the record, and that the judgment of the 
trial court should be affirmed. 

However, 1{ this Honorable Court is of a different 
opinion, and believes that it was incumbent upon the 
trial court to inquire into the validity and correctness 
of the decisions of the Land Department, in reference 
to the preference rights under which the witnesses 
Bodkin and Ocheltree were allowed entry by the Land 
Department, we have to submit the following proposi- 
tion in support of the decisions of the Land Depart- 
mieitt : 


PROPOSITION No. 2. 


The witness Patrick H. Bodkin exercised his prefer- 
ence right within thirty days of notice of the cancella- 
tion of the entry he was contesting. In other words, 
the said Bodkin exercised his preference right within 
the period prescribed by the Act of Congress of May 
m4, 1880 (21 Stats. 140). 

It will be noted from the transcript [Tr. p. 82], that 
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the lands referred to in the indictment were withdrawn 
under the Reclamation Act (32 Stats. 388) on the 
12th day of September, 1903, by order of the Land 
Department. That prior to said withdrawal the land 
described in count number 2 of the indictment in this 
case, to-wit, the northeast quarter of section eleven, 
township seven south, range twenty-two east, San Ber- 
nardino Base and Meridian, had been entered by the 
defendant William B. Edwards under the Homestead 
Laws of the United States; that thereafter, while the 
lands described in said count number 2 of the said 1n- 
dictment were still withdrawn from entry, the said 
Patrick H. Bodkin duly filed a contest in the land 
office at Los Angeles. [Tr. p. 84.] That hearing was 
duly had on said contest in the local land office and 
the contest duly forwarded to the Commissioner ot 
the General Land Office at Washington and by hin 
decided in favor of the said Patrick H. Bodkin on the 
25th day of June, 1909, the said Commissioner, by his 
decision, holding the said homestead entry of the said 
William B. Edwards for cancellation, and that notice 
of that decision, that is, that the Commissioner held 
the homestead entry of the said Edwards for cancella- 
tion was given to the said Patrick H. Bodkin prior to 
the first day of January, 1910. [Tr. p. 84.] That 
thereafter the said William B. Edwards took an ap- 
peal from said decision of the Commissioner to the Sec- 
retary of the Interior and the Secretary of the Interior 
on the roth day of April, 1910, made an order cancel- 
ing the said homestead entry of the said William B. 
Edwards on said land and awarded to the said Patrick 
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H. Bodkin a preference right to enter upon said land 
[Tr. p. 84]; that on the 1oth day of January, 1910, 
by an order duly made and entered by the Land De- 
partment the said lands described in count number 2 
of said indictment among other lands, were restored to 
public settlement on April 18, 1910, and to public entry 
on May 18, 1910 [Tr. p. 84] and that, on May 18, 
toro, the said Patrick H. Bodkin filed his application 
to homestead the said land described in count number 
2 of the said indictment on the basis and by virtue of 
the preference right granted by the Land Department 
of the United States by the decision of the Sectetary 
of the Interior on the 19th day of April, 1910. [Tr. 
p. 85.] It will thus be seen from the transcript that 
so far as count number 2 of the indictment is con- 
cerned the said Patrick H. Bodkin having been given 
notice of the cancellation of the Edwards entry and 
awarded his preference right on the 19th day of April, 
1910, and having made entry on the said land on May 
18, 1910, exercised his preference right within the 
thirty day period as prescribed by the Act of Congress 
heretofore referred to and that so far as the said count 
number 2 of said indictment is concerned and the in- 
struction of the court [Tr. pp. 51, 93] referring to 
the said Patrick H. Bodkin, there was no error even 
though we grant the contention of the plaintiffs in 
err ote 

Counsel for plaintiffs in error have evidently over- 
looked the fact that the Edwards entry was not can- 
celled on the 25th day of June, 1909, by the commis- 
sioner, but that the Commissioner, by his decision, 
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merely held the said Edwards entry for cancellation. 
[Tr. p. 84.] The meaning of said decision being sim- 
Dly that in view of the fact that the said Edwards had 
a right of appeal to the Secretary of thevinterionmea: 
entry was not canceled but was merely held for can- 
cellation pending his right of appeal and that in view 
of the fact that he did exercise his right of appeal to 
the Secretary of the Interior his entry was not finally 
canceled until the 19th day of April, 1910, on which 
day his entry was for the first time cancelled, notice of 
which decision was at that time given to the witness 
Patrick H. Bodkin. 

That instruction of the court im@rerercneer tomcoum 
number 2 of the said indictment [Tr. pp. 51, 93] be- 
ing the only error assigned by plaintiffs in error in 
reference to the trial and conviction under said count 
number 2 of said indictment, it must be held by this 
court that the conviction and judgment of the court of 
the defendants on said count number 2 of said indict- 
ment must be affirmed. 

In support of the judgment of the trial court insofar 
as count number 1 of said indictment is concerned and 
of the charge of the court as given under said count 
number 1 of said indictment [Tr. pp. 50, 92] defend- 
ant in error desires to submit the following further 
propositions : 


Proposition No. 2. 


Where a period of time is fixed by statute of the 
government or state, or is fixed by any court, for the 
performance of any act, and that government, or that 
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state, or that court, puts some obstacle in the way 
which shall or does prevent the performing of that act 
within the time prescribed, then the time for the per- 
formance of said act.is extended beyond the period 
fixed by said government, state or court, for the per- 
formance of said act, for a time equal in length to the 
time during which said obstacle was in existence. 


This was a rule of common law and has been carried 
into the statutes of most states. We find it carried 
into the statutes of California in various places; among 
others, sections 356, 357 and 358 of the Code of Civil 
Procedure, section 356 providing, in part, as follows: 

“When the commencement of an action is 
staved by statutory prohibition, the time of the 
continuance of the prohibition is not part of the 
time limited for the commencement of the action,” 

and section 357 provides: 


“No person can avail himself of a disabiiity un- 
less it existed when his right of action accrued.” 


And section 358 provides: 


“When two or more disabilities co-exist at the 
time the right of action accrues, the limitation 
does not attach until they are removed.” 


Therefore, we submit that the decisions of the Sec- 
retary of the Interior extending the preference right 
as granted by the Act of May 14, 1880 (21 Stats. 
140) were correct. The Act of May 14, 1880, granted 
a preference right of thirty days from time of notice 
to a successful contestant of the winning of his con- 
test when considered in connection with the Reclama- 


tion Act of June 17, 1902 (32 Stats. 388), and the 
actions of the Secretary of the Interior under the au- 
thority of that act will demonstrate that principle. 

In pursuance of the Reclamation Act of June 17, 
T1902, the Secretary of the Interior withdrew from 
public entry the lands described in count number 1 of 
the indictment in this case. ‘Thereafter said witness 
Ocheltree duly contested one Danford Arnold and was 
entitled to a preference right of entry on said iands 
for thirty days from the 30th day of September, 1908. 
He could not exercise that right because of the action 
of the secretary, acting pursuant to the act of Con- 
gress, withdrawing the said lands from entry, aid, 
tunder the rule of law heretofore set forth, the witness 
Ocheltree was therefore entitled to 30 days from the 
time the obstacle was removed, that 1s, thirty days 
from the time the said lands were restored to entry, 
and that is what he was given by the decisions of the 
Secretary of the Interior. 

There is still another view under which the decisions 
of the Secretary of the Interior extendime the inn 
days preference right beyond the period fixed by the 
Act of May 14, 1880, and particularly the decision of 
the Secretary of the Interior in favor of the said wit- 
ness Ocheltree, can be upheld, which we respectfully 
submit as Proposition No. 4. 


PROPOSITION No. 4. 


Where an executive denartment of the government 
has exercised certain powers—or rendered certain de- 
cisions—for a long number of years which have never 
been denied, either legislatively or judicially, Congress 
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will be held to have acquiesced in the action of the 
executive department. 

This proposition is based upon the late éase of the 
United States v. Midwest Oil Company, décided by the 
Supreme Court of the United States, February 23, 
IQT5, consiruing the validity of the action of the Presi- 
dent in withdrawing from private acquisition certain 
lands which Congress had made free and open to ac- 
quisition and purchase. In that case the United States 
argued that the President, as commander-in-chief of 
the army and navy, had power to make the order with- 
drawing said Jands, for the purpose of retaining ana 
preserving a source of fuel supply for the navy and 
that the President, being charged with the care of the 
public domain, could, by virtue of the executive power 
vested in him by the Constitution afd also in conform- 
ity with the tacit conseit of Congress, Withdraw in 
the public interest any public latid from éfitry or loca- 
tion by private parties. ‘The appellees, the Midwest 
Oil Company et al., insisted that there was no dispens- 
ing power in the executive, and that he could not sus- 
pend a statute or withdraw from entry or location any 
lands which Congress had affirmatively declared 
should be free and open fo acqtiisition by Citizens of 
the United States. ‘Théy théreforé insistéd that the 
withdrawal order was absolutely void since it appeared 
upon its face to be an attempt to suspend a statute. 


In a very able opinion by Mr. Justice Lamar, the 
Supreme Court, among other things, said the follow- 
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“We need not consider whether, as an original 
question, the President could have withdrawn 
from private acquisition what Congress had made 
free and open to occupation and purchase. The 
case can be determined cn other grounds and in 
the light of the legal consequences flowing from 
a long continued practice to make orders like the 
one here involved. For the President’s proclama- 
tion of September 27, 1909, is by no means the 
first instance in which the executive, by lus special 
order, has withdrawn land which Congress by 
general statute had thrown open to acquisition by 
citizens, and while it is not known when the first 
of these orders was made, itis "certaim taaee une 
practice dates from an early period in the history 
of the government.’ Griscar v. McDowell, 6 Wall. 
381. Scores and hundreds of these orders have 
been made, * * * and he has during the past 
eight vears, without express statutory authority— 
but under the claim of power so to do—made a 
multitude of executive orders which operated to 
withdraw public land that would otherwise have 
been open to private acquisition. (Here were 
cited a number of instances wherein the Presi- 
dent had exercised a like power.) 

“Tt may be argued that while these facts and 
rulings prove a usage they do not establish its 
validity. But government is a practical af- 
fair, intended for practical men. Both officers, 
law-makers and citizens naturally adjust them- 
selves to anv long continued action of the execu- 
tive department—on the presumption that unau- 
thorized acts would not have been allowed to be 
so often repeated as to crystallize into a regular 
practice. That presumption is not reasoning in a 
circle but the basis of a wise and quieting rule 
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that in determining the meaning of a statute or 
the existence of a power weight shall be given to 
the usage itself, even when the validity of the 
practice is the subject of investigation. 

“This principle, recognized in every jurisdic- 
tion, was first applied by this court in the often 
Cire@ “Case ol Stuart v. Waird, 1 Cratich, 299. 
There, answering the objection that the Act of 
1789 was unconstitutional insofar as it gave cir- 
cuit power to judges of the Supreme Court, it was 
said (1803) that ‘practice and acquiesence under 
it for a period of several years conimencing with 
the organization of the judicial system, affords an 
irresistible answer, and has indeed fixed the con- 
struction. It is a contemporary interpretation oi 
the most forcible nature. This practical exposi- 
tion is too strong and obstinate to be shaken or 
controlled.’ 

Sain in cmmercon v. Blacker ies U. S. 
I, where the question was as to the validity of 
the state law providing for the appointment of 
presidential electors, it was held that as the terms 
of the provision of the Constitution of the United 
States left the question of the power in doubt, the 
‘contemporaneous and continuous subsequent 
practical construction would be treated as de- 
Cisiven Eamhanlenv. Un So 181 U. 59307 9 Cooley 
v. Board of Wardens, 12 Howard 315. See also 
Grizar v. McDowell, 6 Wall. 364, where, in 1867, 
the practice of the executive department was re- 
ferred "tos "evidence or the validity of these 
orders making reservations of public land even 
when the practice was by no means so general 
and extensive as it has since become. 

“These decisions do not, of course, mean that 
private rights could be created by an officer with- 


drawing for a railroad more than had been au- 
thorized by Congress in the land grant act. South- 
étn Pacific ¥. Béll, 183 U. S. 68§* Brandén v. 
Ard, 211i U. S: 2t. Nor do these decisions mean 
that the executive can by his course of action 
create a power. But they do clearly indicate that 
the long-continued practice, known to and ac- 
quiesced in by Congress, would raise a presump- 
tion that the withdrawals had been made in pur- 
suance of its consent or of a recognized adnimnis- 
trative power of the executive in the management 
of the public lands. ‘This is particularly true in 
view of the fact that the land is property of the 
United States and that the land laws are not of a 
lesislative charatter nf thé highest sense of the 
term (art. 4, sec. 3), ‘but savor somewhat of 
mere rules prescribed by an owner of property 
for its disposal.’ Butte City Water Co. v. Baker, 
TEC 6 SM 1zo. 

“These rules or laws for the disposal of public 
land are necessarily general in their nature. 
Emergencies may occur, of conditions may so 
change as to require that the agent in charge 
should in the ptiblic interest, withhold the land 
from sale; and while no such express authority 
had been granted, there is nothing in the nature 
of the power exercised which prevents Congress 
from granting it by implication just as could be 
done by any other owner of property under simi- 
lar conditions. The power of the executive, as 
agent in charge, to retain that property from sale 
need not necessarily be expressed in _ writing. 
Lotkhart ¥. [6hifson, T81 U.S, 520; “Brecon v. 
Chappell, 12 Wall. 686; Campbell v. City of Ke- 
nosha, 5 Wall. 194 (2).” 
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This case, we believe, absolutely sustains the posi- 
tion of the government as stated in Proposition 4 
above, in view of the fact that the Secretary of the 
Interior and the other officers of the Land Depart- 
ment have, for a long number of years, acting pur- 
suant to the jurisdiction given them over the public 
lands of the United States and their construction of 
the public land laws, recognized, by their decisions, 
the right of a successful contestant who won his con- 
test while laid was withdrawn from entry, to thirty 
davs from the time of notice to him that the land was 
restored to entry within which to exercise the prefer- 
ence right granted to him by Congress. There have 
undoubtedly been a number of decisions rendered by 
the Land Department to the above effect which have 
not been reported, hut among the reported cases we 
find the following, which, by the way, refer only to 
reclamation withdrawals and the relation of preference 
rights thereto. 


In the case of Fairchild v. Eby, 37 Latid Dec. 362, 
decided December 28, 1908, the Secretary of the In- 
terior, among other things, says the following: 

“The case is now before this department on 
appeal, filed by Sherman D. Fairchild, which con- 
tends that the contest should not have been en- 
tertained in the first instance because said land is 
within a government reserve and that even if a 
preference right ever existed in favor of Danie! 
A. Eby by reason of his contest, it was for thirty 
days next after notice to him after the cancella- 
tion of Spangler’s entry. 
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“The contention of Fairchild that the contest 
should not have been allowed would be tenable 
but for the regulations of the department of June 
6, 1905 (33 L. D. 607), the sixth sechionutier 
which expressly provides for the allowance of 
contests against any entry covered by a _ with- 
drawal for reclamation purposes, whether the 
withdrawal is of lands for use in the construc- 
tion and operation of reclamation works, or of 
lands susceptible to irrigation from sucii works. 

“When a contest is filed under said rule against 
an entry which is covered by a withdrawal for use 
by the government, the seventh section of said 
regulations provides that the iand cannot be ap- 
propriated by a successful contestant so long as 
the lands remain withdrawn; ‘but any contestant 
who gains a preferred right to enter such lands 
may exercise that right at any time within thirty 
days from notice that the lands involved have 
been released from such withdrawal and made 
| SHOTS way eulay, 

“It was thus contemplated that the preference 
right allowed by the sixth section should remain 
suspended if the land was not subject to entry at 
the date of cancellation, but that the preference 
right so acquired might be exercised whenever 
the land was restored. Whether a contest chai- 
lenging the validity of any entry should or should 
not be allowed is a matter resting within execu- 
tive jurisdiction, but when it has been allowed, 
and in pursuance thereof the entry has been can- 
celed as the result of such contest, the right of 
the successful contestant to a preference right of 
entry of such land whenever it is restored to 
entry is a legal right given by the statute and 
cannot be controlled by executive discretion. 
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“Tt follows that after the land has become sub- 
ject to entry, Eby was entitled to the usual notice 
provided by the statute of the preference right to 
make entry of the land within the statutory 
period.” 


Pulco. i) tnescase, of Wrieht v. Francis eal, 36 
Land Dec. 499, decided June 6, 1908, a case wherein 
Wright, on July 30, 1903, instituted a contest against 
the entry of one Armstrong, the Land Department 
withdrawing the land from entry on June 13, 1I9g04, 
the contest being decided in favor of Wright on April 
24, 1905, while the land was still withdrawn from 
entry, the Secretary of the Interior, in reviewing the 
decision of the Commissioner, who had held that 
Wright’s preference right did not expire within the 
thirty days after notice of the cancellation of the Arm- 
strong entry, said, in part, as follows: 

“You hold that Wright in view of the with- 
drawal and restoration to entry of the land in 
controversy, made valid use of his preference 
right and sustain his application. * * * 

“In view of the reasons underlying section 7 of 
tee Cireular of June 6, 1905 (33 L. D. 607),-and 
the fact that no valid application to make home- 
stead entry for this tract was then pending, it is 
held that the time within which Wright could 
use his preference right did not expire until 
thirty days after June 20, 1905, the date upon 
which said land was subject to entry, and that 
his application was submitted in time for consid- 
eration. This is clearly in accord with depart- 
mental action in the unreported case of Edwin P. 
Marshall, assignee, of date September 12, 1907, 
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and under the circumstances shown by the record, 
the unreported case of Hufford v. Waugh, of 
June 26, 1906, will not be followed. 

“Tt is noticed that Wright’s application was 
filed before the date fixed upon which this iand 
was to become subject to entry, but the time al- 
lowed him to use his preference right as then un- 
derstood was about to expire, no ruling having 
been made allowing such right to be exercised 
thirty days after the date of restoration of the 
lands to entry. Under the circumstances his ap- 
plication will be considered as made in due and 
proper time.” | 


To the same effect is the case of Beach v. Hansen, 
40 Land Dec. 697, rendered April 2, 1912, and also 
the case of Wells v. Bodkin, 42 Land Dec. 340, ren- 
dered August 29, 1913, and also the case of Edwards 
v. Bodkin, 42 Land Dec. 172, "decid€d, WWaye27, eagme: 


To the same effect is the case of Joseph F. Gladeux, 
4t L. D. 286, where the department holds as follows 
(quoting from the syllabus) : 

“A successful contestant of an entry within a 
reclamation withdrawal is not barred of his pref- 
erence right by section 5 of the Act of June 25, 
IQIO, but said act has the effect to postpone the 
exercise of such right until the project is so far 
completed that water can be applied to the land 
and the Secretary of the Interior has made pub- 
lic announcement of that fact.” 


Attention is also directed to circular im reference to 
“Laws and Regulations Relating to the Reclamation 
of Arid Lands by the United States,” approved by the 


=e 


Secretary of the Interior Feb. 6, 1913, and particu- 
larly to the regulations as contained in said circular, 
to be found in 42 Land Decisions, commencing at p. 
3265. These regulations, as shown by section I, are 
promulgated under authority of the Reclamation Act 
of June 17, 1902, and section 26 of those regulations, 
found on page 37¢ of 42 Land Decisions, provides, 
among other things, as follows: 


“When any entry for lands embraced within a 
first or second form reclamation withdrawal 1s 
cancelled for any reason sich lands become sub- 
ject immediately to such withdrawai. Such lands 
under first forin withdrawal cannot therefore, so 
long as they remain so withdrawn, be entered or 
otherwise appropriated either by a successful con- 
testant or any other person; but any contestant 
who gains a preference rieht to enter any such 
first form witharawal lands may exercise that 
right at any time within 30 days from notice that 
the lands involved have been restored to public 
demain or the withdrawal changed to second 
form, *~ * * 


PROPOSITION No. 5. 


However, regardless of the propositions heretofore 
advanced, we find direct authority in the Act of Con- 
gress of June 17, 1902, known as the “Reclamation 
Act,” in stipport of the rules and regulations promul- 
gated by the Secretary of the Interior, which rules 
and regulations as we shall hereafter show, expressly 
provided that 1f a contest were won during the time 
when lands were withdrawn under the Reclamation 
Act, the successful contestant would have thirty days 
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from the date the lands were thrown open to entry 
within which te exercise his preference right. 

It will be remenibered that the Act of Congress 
granting to the successful contestant the preference 
right of thirty days from, the date of notice to him 
that the entry he contested had been cancelled was 
passed May 14, 1880. It will also be remembered that 
lands described in the indictment in this case were 
withdrawn by order of the Secretary of the Interior 
under~aid hy wirtue of the Act of ime 17, tea2 
known as the Reclamation Act. [Tr. p. 82.] 


Section 3 of the Reclamation Act of June 17, 1902 
(32 Stats. 388) provides, in part, as follows: 

“That the Secretary of the Interior shall, be- 
fore giving the public notice provided for in sev- 
tion four of this act, withdraw from public entry 
the lands required for any irrigation works con- 
templated under the provisions of this act, and 
shall restore to public entry any of the lands so 
withdrawn when, m his judgment, such lands are 
not required for the purposes of this act; and the 
Secretary of the Interior is hereby authorized, at 
or immediately prior to the time of beginning the 
surveys for any contemplated irrigation works, to 
withdraw from entry, except under the homestcad 
laws, any public lands believed to be susceptible ot 
irrigation from said works: Provided, that all 
lands entered and entries made under the home- 
stead laws within areas so withdrawn during such 
withdrawal shall be subject to all the provisions, 
limitations, charges, icrms, and conditions of this 
act; * * * the Secretary of the Interior shall 
determine whether or not said project is practica- 
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ble and advisable, and if determined to be 1m- 
practicable and unadvisable, he shall thereupon 
restore said lands to entry.” 


And section 10 of the same act provides as follows: 


“Wier the Secretary ot tle Intermr is lwereby 
authorized to perform any and all acts and to 
make such rules and regulations as may be nec- 
essary and proper for the purpose of carrying the 
provisions of this act into full force and effect.” 


The order of the Secretary of the Interior with- 
drawing under the Reclamation Act the lands de- 
scribed in the indictment was issued September 12, 
teoow| limp, S2|, and thereaiter, on |ine 6, toos, the 
Secretary of the Interior, in pursuance of the power 
given him by section 10 of the Reclamation Act here- 
tofore set out, promulgatcd the following rules or regu- 
lations in reference to the lands theretofore withdrawn 
by him under the Reclamation Act: 

“Sixth. Any entry embracing lands included with- 
in any withdrawal, made under either of the forms 
mentioned, whether such entry was made before or 
after the date of such withdrawal, may be contested 
and cancelled because of entryman’s failure to comply 
with the law or for any other sufficient reason, and 
any contestant who secures the cancellation of such 
entry and pays the land office fees, occasioned by his 
contest, will be awarded a preferred right of making 
entry under the Reclamation Act, provided the lands 
mvalved are not embraced within a withdrawal of the 
first form. 
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“Seventh. When any entry for lands embraced 
within a withdrawal wider the first form is cancelled 
by reason of contest or for any other reason, such 
lands become subject immediately to such withdrawal 
and cannot, thereafter, so long as they remain so with- 
drawn, be entered or otherwise appropriated, either by 
a successful contestant or any other person; but any 
contestant who gains a preferred right to enter any 
such lands may exercise that right at any time within 
thirty days from notice that the lands involved have 
been released from such withdrawal and made subject 
to entry.” 


Transcript, page 83, shows that the witness J. M. 
Ocheltree, received his preierence tient to nike emery 
on the lands described in count one of the indictment, 
on the 30th day of September, 1908, and those lands 
on tat date were thereiore siibject to theres smal 
regulations of the Secretary of the Interior of June 6, 
1905, as hereinabove set out, the next rules and regu- 
lations by the Secretary of the Interior not having been 
promulgated until January 19, 1909 (37 L. D. 365). 

Counsel for plaintiffs in error has, in some inexpli- 
cable manner, entirely misconstrued the rules and regu- 
lations of June 6, 1905, in that they contend throughout 
their brief that section 6 of said rules and regulations 
expressly deny a preference right to a successful con- 
testant of an entry on lands included within a first 
form withdrawal, and they fail entirely to note that 
section 7 of the same rules and regulations does ex- 
pressly provide for a preference right to a successtul 


= = 


contestant of an entry on lands included within the 
first form withdrawal. 

It will be remembered that lands withdrawn under 
a first form withdrawal cannot be entered, selected or 
located in any manner so Jong as they remain so with- 
drawn, and that those lands embrace the lands that 
may possibly he needed in the construction and main- 
tenance of irrigation works, but that lands withdrawn 
under the second form can be entered under the home- 
stead laws, subject to the provisions of the Reclama- 
tion Act, and that those lands embrace lands which 
are not supposed to be needed in the actual construc- 
tion and maintenance of irrigation works, but which 
may possibly be irrigated from such works. (See Cir- 
tilat Juwe.6, Tees, 33 Iw D. 607.) 

It will be noted, therefore, from the above under- 
standing of the difference between lands withdrawn 
under a first form withdrawal and lands withdrawn 
under the second form, that section 6 of the Circular 
of June 6, 1905, provides, in substance, that an entry 
embracing lands included within any withdrawal made 
under either of the forms mentioned, and whether such 
entry was made before or after the date of such with- 
drawal, may be contested and cancelled, and that any 
contestant who secures the cancellation of such entry 
will be awarded a preference right of making entry 
under the Reclamation Act, provided the lands in- 
volved are not embraced within a withdrawal of the 
first form. Meaning simply, that a contest couid be 
instituted against an entry embracing lands included 
within either a first or second form withdrawal, but 
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that if the contestant were successful and the lands 
were withdrawn under the second form, he would be 
allowed a thirty days preference right, but if the lands 
were withdrawn under a first form withdrawal in view 
of the fact that the successful contestant could not ex- 
ercise his preference right, as he could not make entry, 
section 7 of the Circular of June 6, 1905, by its express 
terms, took care of the rights of the successful con- 
testant whe thus secured a preference right to make 
entry on lands withdrawn under a first form with- 
drawal. Section 7 starts out from the very beginning 
by saying: 

“When an entry for lands embraced within a with- 
drawal under the first form is canceiled by reason ot 
contest or for any other reason, such lands become 
subject immediately to such withdrawal and cannot, 
thereafter, so long as they remain so withdrawn, be 
entered or otherwise appropriated, either by a suc- 
cessful contestant or any other person; but any con- 
testant who gains a preferred right to enter any such 
lands may exercise that right at any time within 
thirty days from notice that the lands involved have 
been released from such withdrawal and made subject 
to entry.” 


The reading of these two sections is so very plain 
that it is hard to understand how counsel for plaintiffs 
in error have misread them. A greater part of their 
brief is based upon their erroneous reading of these 
two sections whereby they construe those sections to 
expressly deny the preference right to a successful 
contestant of an entry on lands included within the 


first form withdrawal, whereas, as above shown, sec- 
tion 7 of that circular, quoted by counsel for plain- 
titts im error themselves on page 24 of their brief ex- 
pressly states that it is dealing with granting a pref- 
erence right to a sticcessful contestant of an entry on 
lands included within the first form withdrawal. It 
would seem that this mistake of counsel for plaintiffs 
in error is responsible for this appeal, as those sections 
themselves considered with the authority under which 
they were promulgated absolutely answer every con- 
tention that counsel for plaintiffs in error has made tn 
their brief. 

As above stated, the witness J. M. Ocheltree re- 
ceived notice of the successful termination of his con- 
test against the entry of one Danford Arnold on the 
30th day of September, 1908, while the lands de- 
scribed in the indictment were withdrawn under the 
Reclamation Act [Tr. p. 83] and by virtue of section 
yor tie Circular or June 6, 1905, he had gained under 
the Constitution and laws of the United States the 
preference right to enter those lands in exercise of his 
preference right at any time within thirty days from 
notice that the lands involved had been released from 
such withdrawal and made subject to entry. ‘The lands 
described in count one of the indictment were, on the 
roth day of January, 1910, by an order of the Secre- 
tary of the Interior, among other lands, restored to 
public settlement on April 18, 1910, and public entry 
on May 18, 1910. [Tr. p. 84.] Transcript, page 85, 
further shows that on May 18, 1910, J. M. Ocheltree 
filed his application for a homestead upon the said 
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lands described in count one of the indictment upon the 
basis and by virtue of the preference right theretofore 
eranted him by the Land Department of the United 
States, thus exereisine his preference right within 
thirty days from April 18, 1910, the date on which 
the lands were retsored to public settlement. 
Thereafter, the entry of Jf. M. Ocheliree thus made 
on May 18, 1910, was on June 3, 1912, allowed by 
the Land Department. This undoubtedly gave him 
the right under the Constitution and laws of the 
United States, to make entry and settlement on that 
particular land and otherwise comply with the United 
States land laws, and as Judge Wellborn of the trial 
court so instructed the jury [Tr. pp. 50 and 92] we 
submit that there was no error in that instruction. 
Your attention is also invited to the fact that since 
the preference right of f. M. Otheltree was granted 
on the 20th dav of September, 1908, and that since it 
was granted under section 7 of the rules and regula- 
tiens of the Department of the Interior of June 6, 
1905, the claim of counsel for plaintiffs in error that 
by the Departmental Rules and Regulations of Janu- 
ary 19, 1909, the preference right of Ocheltree there- 
tofore granted was cancelled ipso facto, would be de- 
priving the witness Ocheltree of his rights as guaran- 
teed under the Constitution, by means of an ex post 
facto law, and it was undoubtedly in consideration of 
these rights gained under the Rules and Regulations 
of June 6, 1005, and bhearne in mind that the Rules 
and Regulations of January 19, 1909, would not apply 
to the case of Ocheltree, that the Land Department al- 
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lowed his entry under his preferenc right granted Sep- 
tember 30, 1908, and which finding the Secretary of 
the Interior later affirmed by affirming the decision 
of June 3rd, 1912, of the Commissioner allowing the 
hemestead application of said Ocheltree. 


Judge Sanborn, speaking for the Circuit Court of 
Appeal, Eighth Circuit, in the case of James et al. v. 
Germania Iron Co., 107 Fed. 602, said: 

“The rights of these parties vested on 
February 23, 1889. They were initiated under 
and conditioned by the laws of the land and the 
rules and practice of the department on that day 
and no subsequent rules, decisions or practice could 
divest them of the property they then secured or 
deprive them of their equitable or legal rights to 
the title to the land which they then acquired. 
Womens vi iessch 1254 "5. 4568 Snreve v. 
Cheesman, 69 Fed. 785. For this reason the sub- 
sequent practice and decisions of the department, 
which have been carefully considered, wili not be 
reviewed at length in this opinion, but will be 
here laid aside with the remark that they are 
without legal effect upon the issues in this case 
and their examination has proved futile and 
profitless.”’ 


This is a proposition too well established in our 
jurisprudence to need support by citing further au- 
thorities. 

However, it is not conceded that the rules and regu- 
lations of the Secretary of the Interior of January 109, 
1909, prevented the acquiring of the preference right 
by a successful contestant upon his paving the Land 
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Office fees and procuring the cancellation of an entry, 
even though the land involved were within a first form 
withdrawal, and in support of the view that said rules 
and regulations do not prohibit the acquiring of such 
preference right, we respectfully call attention to the de- 
cision of the Land Department in the case of Edwards 
vy. Bodkin, 42) Ll. D: 172,  waich says, 1) panteeas 
follows: 

“The preference right of entry conferred by 
the act of May 14, 1880, supra, upon any person 
who ‘has contested, paid the land office fees, and 
procured the cancellation’ of a homestead entry 
is a statutory right which tie land department is 
without authority to deny or disregard by regu- 
laitons or otherwise See Beach v. Hansen (40 
eb ate7z,) - 

“The regulations of January 19, 1909, supra, 
were intended to apply to lands under proper 
withdrawals for public use and for the protection 
of public interests. But where, as in this case, tt 
is found that a withdrawal was made under a 
misapprehension of fact, said regulations could 
have no further effect than to postpone the ex- 
ercise of the preference right until the lands were 
restored to public entry. 

“The department has given careful considera- 
tion to the claims on behalf of Edwards, that he 
has made Jona fide settlement on the land and has 
largely reclaimed the same from its desert state. 
As has been stated, this department is without 
authority, as well as without disposition, to dis- 
regard the preference right of entry, duly earne@ 
by Bodkin under the law.” 
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Thus, it will be seen that the Secretary of the In- 
terior recognized the preference right gained by a per- 
son contesting an entry as a statutory right under the 
Act of May 14, 1880, which could not be changed by 
any rules or regulations of the department, and that 
if stich rules and regulations did interfere with the 
rights of a successful contestant and prohibit him from 
gaining the preference right provided for in said Act 
of May 14, 1880, said rules and regulations would be 
void in so far as they interfere with such statutory 
right of a successful contestant. 


For the foregoing reasons, we respectfully submit 
that there is no merit in the appeal in this case, and 
there being no other errors properly assigmed, amen aa 
we believe the record failing to disclose any, the judg- 
ment of the trial court should be affirmed. 

ALBERT SCHOONOVER, 
United States Attorney. 
RoBert O’Connor, 
Assistant U. S. Attorney. 
CLYDE R. Moopy, 
Assistant U. S. Attorney. 


